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OPINION AND ORDER

Peclt loner app€als from Dlstr lct of columbla lncome cax

assessnents made againsc hlm for calendar years L97L, L972,
!/

1973 and L974. He pald the tax and now seeks a refund ln

the amount  of  $61125.61 p lus ln terest  as prov lded by law.

The part les have suboll t ted the case vrithout tr lal,  the record

consls t lng of  a  St lpu lat lon,  Deposlc lons and Br le fs .  Super .

C t .  Tax .  R .  10 (d ) .

The facts appear to be undlsputed. The petlt l_oner ls

domlclled ln the state of PennsylvanLa and 1lved in Trevose,

Pennsylvanla, untl1 August 1, L975, when he mwed to CarlLs1e,

Penneylvanla. He has voted ln federal and 6tace electLons ln

Pennsylvanla. The only real estate he orgns Ls located in

that state. He ollns no property ln the Dletrlct of coluuibla

except for clothlng and personal prop€rty of a translenc
2l

nacure. His Federal rncone Tax Recurne llsted hle resldence

l/_rng petlt loner had submltted fD.c. Nonresidene Request for
Refund or Ru11ngrf, hosever, he was denled a favorable rullng
and wae taxed aa a reeldenc of che Dl.str lct of coluuibla.

2l Referrlng ro ch€ years 1970 - Lgl4.
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as h{s  Pennsy lvanLa address .  He

I .ncome tax .  He has  cons ls tenCly

o n  a l l  o f f l c l a l  d o c u m e n t s .

(

f l led  and pa ic i  a  pennsy lvan la

l l s ted  h ls  pennsy lvan la  addreaa

The pet l t r .oner  came ro the Drsrr icr  o f  co lumbla tn  1971

af ter  he was appolnted as co-ordrnator  o f  Federa l  Of f lces by

the Governor of pennsylvania, and he has been contrnuall-y

ernpl0yed ln that capactcy up Eo the presenE tr.me. rt ls hls

Job Co represent pennsylvania before Congress and varlous

federal agencres, and to asslst {n developing and promotrng

legislatlon favorable to hrs state and 1ts resldents. He

senres at che pleasure of the Governor and Le consldered a

part of the Gwernorr I executlve sEaff .  He rs patd by che

state and pennsylvanla tax le wtthherd from hls aalary. No

one but a pennaylvanra resr.dent has ever held the Job he now

ho lde .

slnce che petltroner began hrs Job here, hls ducree. have

requlred that nore clme be spenc physlcal ly in the Dlstr lct of

colunbla. The stace of pennsylvanra hae marntained an off ice

ln che Dletr ict of corurabla since 1963. That offrce ts located

at'  L629 K streec, N-w- rn the Dlstr lcr of columbla. t{hen he

was f l rs t  appolnted to  hts  Job tn  1g71,  the pet l t l0ner  at tempted

to co@rte fron pennsylvanra, however, he soon found that thle

wae lmposslble and he has renced furnlshed aparcoenta rn the
Dlstr ict slnce Febnrary,Lg7L. He ofcen works fron hle aparcmnc
when h ls  of f lce ls  not  open.

Peclcloner's euployment requtree hlm to spend about ftve
ntghte a neek 1n the Dls t r lcc  of  Columbta.  He a leo epende a
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subscanclal amount of clme ln PenrsylvanLa and spends hls free

t lme ln  thac StaEe by cholce.  There seems to be no quescion

thac the petltLoner ls here for ghe sole purpose of performLng

hts Job and Ehat he does lntend co recurn to Pennsylvanla at

Ehe ce:.urLnatLon of hls present employruenc.

I

The Dlstr ict of Coluubla concedes that the petlt ioner

le domlclled ln the State of Pennsylvanla. Hmrever, lt argues

that he ts a "resldencfr as that tenn le defined ln D. C. Code

L973 ,  f 47 -1551c (e ) ,  wh lch  p rwLdes :

(e) The word rresidentf means every lndlvtdual
domlcl led wlthln che Dlstr lct on che last day of che
taxable year, and every other lndlvldual who maln-
talns a place of abode wlthln che Dlstr lct for more
than seven months of the taxable year, whether
domtcl led ln the Dlstr lct or not. The word rreeldentt

ehall  not include any elecclve off lcer of che Gsrrern-
ment of the Unlted States or any employee on che
etaff of an elected off lcer ln the leglslat ive
branch of the Government of che Unlted Scaces lf
guch employee ls a bona f lde resldent of the Scace
of resldence of such elecced off icer, or any off lcer
of che executl.ve branch of such Go'rernment whose
appolncment to the off ice held by hln was by the
Presl-dent of che Unlted States and subJect to con-
f lr 'matlon by the Senate of the United States and
whose cenure of office Ls at the pleasure of che
President of the Unlted States, unless such offLcers
are domlcl led wlthln the Dlstr lct on the last day of
the taxable year.

In order to deter^ml-ne whether the petlcloner le a reeLdenc

l t  ls  necessary to  deterr lne whether  he r r [M]a lnta lns a p lace

of abode wlthln che Dlgtr lct of colurnbla for more than aeven

months of  Che caxable year f t .

rt  I"s beyond quesclon chac the perlt ioner 1lves w{thtn

the Dlscrlcc for more than seven monthe of the taxable year.
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He has  tesc i f led  and concedes thac  he  maln ta ins

ln  ghe D is t r i c t  year - round and thac  he  occup les

ac  leas t  f l ve  n lgh ts  a  week.  Pet ig loner  a rgues

tha t  apar tmenE does  noc  cons t l tuce  h ls  r tabodet ' .

(

an apafcrnent

thac  apar tmeng

however that

.  | :

The term ttabodet'  appears to have no f lxed or definlce

rneanlng; l t  may be deflned as a cemporary place of resldence

or a Permanent place of resldence dependlng upon the clrcumstances

and the contexc ln which lt  ls used, Thus, abode as used in

r ' last place of abodett for the purpose of servLce of legal

papers, may have a qulte dLfferent meanl-ng than abode used

for the purposee of taxatlon. Thls Court has found thac che

urany cases, arlsl-ng across the country whlch seek to deflne

the term rtsbodett, lend l l t t le or no asslstance ln arrtving at

a correct lnterpr€tatlon of Chat word ln the context of the

Presenc l l t lgatton.

The only case clted to che Courc or whlch the Court has

found, where a 1ocal court atCempted to defLne I 'aboderr ag

used in  Sect lon 47-1551c(s)  l -e  Dls t r lc t -  o f  Columbla v .  Jef ferv ,

No.  cS 3156-65 (D,C.  Ct .  Gen.  Sess-  f l led \Lay 24,  L966) .

There the Caxpayer was domtclled ln Pennsylvanla buc worked

ln the General Accountlng off lce. He, not unllke our petlcloner,

only rnalntalned a roou 1n the Dlstrict for the sake of hLs

employmnc and wotrld return to pennsylvanla every weekend,

seacher permltt lng. Hls l tving arrangements were much more

t rans l -ent  chan the p€clc lonerrB.  For  example,  Jef fery  l lved

ln severa l  hote ls  shere he obta lned a month ly  race,  hcnever ,

when he nenc away for each seekend, he would take atl  of hls
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belonglngs.  A l though,  as ls  the case of  human natur- ,  he

galned a cercain fondness for  pa: t icu lar  rooms so much so

that  the hocel  s taf f  would make sn ef for t  co reEurn h lm to che

sarne room ac the beglnnlng of each new week, he would someElmes

be compelled co take another room whenever hls old room was

occupied by other  guests  of  the hote l .  He averaged s l lghr ly

over 200 days a year l lvlng ln the Distr lct.

The court (Judge Ftckltng, now of the Dlstr lct of Coluuibla

Court of Appeale), held thac Jeffery matntal-ned an abode ln

the Dlstr lct. fn reachtng thac conclusl-on, the court noted,

among other  th lngs,  that :  r ' rAbodet  ls  def lned ln  Websterrs

New Internat lonal  DLct longrv (2nd Ed. ,  Unabr ldged,  1960)  as

the t .  .  .  place where one contlnuee, abldes, or dwetls, an

abld lng p lace,  a  dwel l lng p lace,  a  habl ta t lonrr r .  Dls t4! .q t  o f

Columbla v. Jeffeql, 9.W., Sl lp. Op. at 5. The above deflnlt lon

ls conelstent with thoee given ln Blackts l .aw Dlctlonary.20 (4ctr

ed. 1951) and the Ocford Engllsh Dtctlonary 25 (Conpact ed. 7,

1971 ) .

l{hl1e the above deflnlcLons are helpful, t t  ls lmportant

to  note that  the s tatuce makes c lear  that ,  as used wl th ln

Sectlon 47-1551c(a), the terrn rfaboderf ls not synonymous wlth

"doolcl let ' .  Thac sectlon refers co persons who are domlcl led

and also refere td thoee who uralntaln an abode wlthln Che

Dtetrlct of Columbla for oore than eeven months.

Thac che cerrn rraboderr referg co a terDporary reeldent and

crould lnclude the petfctoner, ls clear frou a readlng of the

LegLelaclve Htetory. Som membere of che House of Represencatlveg
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8nd che Senate expressed concern thac 'members of  Congress

would exempt  Ehemselves f rom Ehe Dls t r lc t rs  lncome tax rht le

requl r lng members of  the i r  s ta f f ,  presumably res ldencs who 
'

are not domlcl led ln their horne 6tace, Co pay the local lncome

tax.  80 Cong.  Rec.  8001-8006 (L9t+7) .  One Congressman,  ln

expressl-ng his concern qver that port lon of che proposed law

whlch would tax persons not domlcl led in the DLscrlct noted

"I^le are leglslatlng wlch reference to many Cetrporary resldents

of the Dlstr lct of ColumbLa who are employed herefr. Id. at

8002 .  See  a Iso .  S .  Rep .  No .  280 ,  80 th  Cong . ,  l ec  Sess .  2

(L947) ;  H .  R .  Rep .  No .  699 ,80 th  Cong . ,  l s t  Sess .  2  (L947) ;

H.  R.  Rep.  No.  801,  80ct r  Cong. ,  1st  Sess 3 (L947) .  I r  le

clear from the LegislacLve History that Congress felt "[ IJt

would be lmperaclve, ln che lnterest of falrnese and equlty,

to make a readJustment of the Lnconne tax syscem ln the

Dlstr lct of Columbla so that people who get the beneflt  bf

the uunlclpal senrLces here would make a contrlbutlon to that

end" .  80 Cong.  Rec.  8002.

Assumlng that the peclt loner worke 48 weeks out of a

year, he would be l lvlng withln the Dletr lct for approximately

240 days a year, based upon a f lve-day work week. He would

recelve eer:rr lces from che Dietr lct lncludlng pollce, f lre,

heal th ,  roads and so for th .  under  a l r  che facts  of  th le  case,

and thI -s  cour t 's  readlng of  the etatute end lcs r*gLs lactve

Hlstory ,  che cour t  ho lds that  che pectEtoner  hae malnta lned

a place of abode, for at least 6even monEhs ln taxable yeare

1971 ,  L972 ,  1973  and  L974 .
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There remal_ns a f ina l  lssue whlch has only  been br tef ly

nenCloned by Ehe par t les ln  the l r  resPect lve arguments but

whlch 1lras ralsed durlng Ehe deposlClon of Thomas E. Kerwln

who ls a Tax Audltor wlth the DeparLmenc of Flnance and Revenue,

that !s, does the petlt loner pay hls Pennsylvanla tax subJect

to a credlt for Dlstr lct of Coluribla Caxes or does he pay hls

Dlstr lct of Columbla tax subject to a credlt for PennsylvanLa

taxes. No matter whlch way he pays the tax, che accual tax

lmpacc upon hlm would probably be the same. There would be

a dlfference ho&rever to the respectlve taxing authorLtLes.

For example, Ln L972, he computed hls Pennsylvania incone tax

as $469.70 (Sensenlg Dep. ,  Resp.  Ex.  8)  and computed h ls

Dls t r lc t  o f  Coluobla lncome cax aB $L,L75.72 less a tax credl t

for Pennsylvanla incore tax pald for that year ln the amount

of $469.70 for a total Dlstr lct of Colunbla lncorne tax of

$706.02. The Tax Audltor dleallowed the credtt for Pennsylvania

taxes and rook the poslt lon that the petlcloner ahould cake a

credlt ln Pennsylvanla for taxee patd to che Dlstr lcc. (Kemin

Dep. 6, 9.) Thus, under one theory, che Scace of Pennsylvanla

would recover  $469.70 and the Dls t r lc t  o f  Columbfa $706.02;

under the other theory, the Dlstr lct would recover the entlre

$1 ,175 .72  and  the  SEa te  o f  Penney lvan ia ,  no th lng .

The lat. l  provldes thac the Dlscrlct lncore cax pald by a

rrresl-dencil  r. lho ls donnlct led ln another scate or Cerrl tory of

che unlced scates, shall  be reduced by the a&ounr of any lncom

or.tntanglble pereonal property cax, thac the taxpayer wag
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requ i red  co  pay  to  a  (1  a te  o f  domlc l l e .  D .  C .  Code /  ?73 ,

$47-1567d.  Respondent  argues thaE Ehe pecicLoner  would be

enCic led co a tax credlc  on h ls  Pennsylvanla tax reCurn for

any cax pc- id  to  che Dlscr lc t  o f  Columbla.  The d l lencna factng :

the pecl t loner  ls  obvLous and he appears to  be in  a pos lc ion

where elcher state may deny the credic resulrtng in hls paylng

ful1 lncome taxes ln both states. The dl- lerurna Ls caused -by

the fact  that  Sect ion 47-1567d does not  sppear . to  address

those cases where both atates may a l low ceedLts.

O;rce agaln l t  ls helpful co refer Eo the Leglslarlve

Hlstory of the statute. That hiscory indicates that where a

taxpayer Ls required to pay 8 tax to hls state of domlcl le,

he ls to pay that tax. The dlfference beEween Che tax of a

stace of donlcLle.and the tax lnposed by the Dtstr ict, may be

pald co the Dlstr lct. When the propoeed leglelatlon wae

debated, l t  was concluded that, where a taxpayer pald a tax

ln hls state of donlci le, l f  that tax was gre€ter than the

tax lmposed by the Dletrlct of Colurnbta, the taxpayer would

be requlred to pay no tax ln che Dlstr lct of Columbla. 80 Cong.

Rec. 8002 (remarks of Rep. Bates), 803 (remarks of Rep. Snlrh)

L947 .  Sge  a l so  S .  Rep .  No .  280 ,80 th  Cong .  l s r  Sess .  2  (L947) .

Based upon the abwe, 1t tg loglcal to conclude that congrees

conEemPlaced that 'a taxpayer reeldlng ln the DLsErlct of Colunbta

but domlcl led ln another atace, would ftrst pay the tax in hls

6cace of doolcl le and would chereafter pay che tax ln the

Dlscr lcc of  co lumbla.  rn  other  words,  l f  the Eax ln  the scace

of  dorn lc l le  cas g^eacel  than the tax in  the Dls t r lc t  o f  co lumbia,

I t '
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the caxpayer .  would pay th is  tax ln  the Ecace of  d- . . , lc t le

and f l le  a  cax recurn ln  the Dlscr lc t  o f  Columbla c la l -mlng a.

c red i c  fo r  t ax  pa ld  l n  h l s  sca te  o f  domlc l l e .  The  resu l t  sou ld

be thae he would owe no tax to  the Dls t r lc t  o f  co lumbla.  rn

Ehose cases where the tax in  the s tate of  domlc i le  ie  less than

che tax in the Dlstr lct of columbia, the taxpayer would pay hls

cax in the scate of hls domlcl le, prepare a cax recurn ln the

Distr ict of colurnbla, and deduct frorn that tax as a credlt,  the

tax pald ln hls scate of domlcl le. rn shorc, the caxpayer would

never pay I tax greater than the higher of the two taxe8.

Turntng to the lnstant case, thls court concludee based

upon SectLon 47-L567d and lcs Legis la t lve Hls tory ,  that

Mr. Sensenlgrs tax le properly cocnputed as fol lor.rs: The

Dlstrict of columbla lncome tax ls computed and the petttloner

recelves a credl-t,  pursuant to sectlon 47-L567d, for any income

tax or lntangible personal property tax Chat he pald to the

state of PennsylvanLa. Thls le true for each of the tax years

ln quest lon.

ORDER

It ls hereby

ORDERED that the peElt loner shall  submlr a proposed order,

conslstent wlth thls oplnlon and order, wlthln f lve days of

recelpt  thereof , 'and shal l  concemporaneougly  subnl t  a  copy of

hls proposed order to counsel for the reepondent for hig revlew

and corr'nent, and lt ls further

L:: '
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0RDERED char  counsel  for  the respondenc ehal l ,  w l th ln

ten days,  f l le  wi th  the cour t ,  h ls  conserr t  to  the form and

substance of  che order ,  or  h ls  obJect lons thereto,  and rn the

csse of  any object lons ser  for th  h{s  object r_ons ln  deta l l

and furnrsh a copy of same to coun6e1 for the petlt loners.

where obJectrons are made, counser for the p€tlctoner wrl l

have flve days thereafter to fomard any cotrmenc' or memoranda

to the court- where counsel for the respondent does not fr le

elther his consent or obJecclons wlthrn ten days, the court

w111 deem lt thst the respondent consent'  to the foru and

substance of the proposed order submttted by che p€tlt loner.

Dated:  December L976

Byron K.  Welch,  Egq.
Attorney for petltl.oner

lfelvln t{ashlngton, Esq.
Attorney for Respondent
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